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Welcome Trent Thorne

It is too early to say that the drought has 
broken? The rainfall that fell over the summer 
period was a great relief for many parts of 
the country, and in particular for areas of 
Western Queensland. 

This widespread rain has certainly been a boon for 
summer crops and the beef industry. The prices 
achieved at cattle saleyards around the country have 
shown a significant and long overdue spike.

These increased prices should be here for some time as 
the supply of cattle to the processors will slow. Graziers 
will no doubt seek to rebuild their herds following the 
enormous turn off of cattle over the last few years due 
to drought conditions.

The higher prices are also flowing into the live export 
sector, which continues to show great improvement 
following the significant changes to the industry after 
the suspension of trade in 2011. These improvements 
were highlighted in the Department of Agriculture’s 
recent assessment into the effectiveness of the Exporter 
Supply Chain Assurance System (ESCAS).

Critically, the report noted that Australia has 
exported 8 million head of livestock to 18 countries in 
1,139 consignments with only 22 incidents of animal 
welfare concern. The live export industry should be 
proud of the ESCAS program, particularly in light of the 
continued criticism that the sector receives from animal 
rights groups. 

In this edition of the RoundUp, we discuss the 
increased Government scrutiny of foreign investment 
in Australian farms, the opportunities for an 
India‑Australia Free Trade Agreement, some sobering 
data on workplace health and safety for farms, insights 
into insurance for Agribusiness and a Q&A with the 
CEO of one of Australia’s largest prawn farms, Rocky 
Point Prawn Farm. 

Finally, after an extended period of consultation, the 
Federal Government has advised that the screening 
threshold for foreign purchases of Australian 
agricultural land will be reduced from the current figure 
of $252 million to $15 million from 1 March 2015. 

The Register of Foreign Interests still seems to be an 
objective for the Federal Government, but as yet there 
is no indication as to when the Register will be available 
for consultation of interested parties.

I look forward to catching up with many of you at the 
upcoming Beef Week in Rockhampton.

Trent Thorne, editor
tthorne@mccullough.com.au
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The long awaited change to the screening threshold of foreign 
purchases of agricultural land was announced on 11 February 2015 in 
a joint press release by Prime Minister Tony Abbott, Agriculture Minister 
Barnaby Joyce and Treasurer Joe Hockey. 

Under the proposed new rules, foreign investors are far more likely to require prior 
approval from the Foreign Investment Review Board (FIRB) before being allowed to 
buy Australian farms. Foreign investors include offshore entities and individuals as 
well as local companies with foreign shareholdings above the relevant thresholds (i.e 
15% individually or 40% cumulatively). FIRB will only approve a farm acquisition by a 
foreign investor if it is not contrary to the Australian national interest.

CURRENT POSITION 

The changes will affect the purchase of land that is used wholly and exclusively 
for carrying on a business of primary production (Rural Land). Currently, foreign 
investors can purchase Rural Land valued up to $252 million without the prior 
approval of FIRB. This threshold applies to each separate acquisition by a foreign 
investor and is not restricted by the cumulative value of Rural Land already held by 
that foreign investor. 

Increased Government 
scrutiny of foreign investment 
in Australian farms
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THE POSITION FROM 1 MARCH 2015 

From 1 March this year, any acquisition of Rural Land 
by a foreign investor with a total portfolio of Rural 
Land valued at more than $15 million (including the 
proposed purchase) will require prior FIRB approval. 
This is a significant change to the current investment 
policy as foreign investors will need to seek approval 
for even the smallest acquisitions of Rural Land if their 
total holding of Rural Land is valued at $15 million or 
more – regardless of where the Rural Land is located 
and what it will be used for following the purchase. 

The press release also confirmed the establishment 
of a national foreign ownership of land register which 
will be used by the Government to monitor foreign 
investment in Rural Land. In an effort to ensure that 
all foreign ownership of Rural Land is captured in this 
register, the relevant information will be collected 
from the Australian Taxation Office and each State and 
Territory’s land titles offices. 

HOW DO THESE CHANGES IMPACT YOU? 

The Government has confirmed that it still welcomes 
foreign investment in Australia and the practice of 
FIRB to approve the vast majority of proposed foreign 
investment into Australia supports that claim. As the 
Government’s approach continues to be that foreign 
investment is generally good for the Australian 
economy, it remains unlikely that the new rules and 
the increased scrutiny by FIRB will result in many 
proposed farm acquisitions being rejected. In the past, 
the Government has made it clear that they are most 
concerned about investment into farmland by foreign 
governments as this raises issues of food security, 
however these types of proposals are already subject 
to stricter FIRB notification requirements and will be 
largely unaffected by the changes. 

In the short term, the biggest practical impact that is 
likely to be felt from these changes to the rules is the 
increased time and cost associated with farm purchases 
by foreign investors due to the requirement to obtain 
FIRB approval. This is highlighted by the recent 
proposal for FIRB to impose a fee of up to $1,500 
per application. 

Importantly for foreign investors, failure to meet the 
new notification requirements will potentially result in 
significant penalties. 

Finally, the new rules will result in significantly more 
applications being lodged with FIRB. We expect that 
this increased workload will result in FIRB taking longer 
to make decisions and provide approvals (noting that 
generally the time frame for approval is 40 days, but 
if the circumstances require, this timeframe may be 
extended by a further 90 days). Therefore, to ensure 
you receive the necessary approval within the required 
time for your transaction, foreign investors looking to 
acquire Rural Land will need to consider these changes 
at the commencement of negotiations.

If you are unsure whether these changes will affect you, 
please contact a member of the foreign investment or 
agricultural property groups listed below: 

Foreign investment 

Duncan Bedford +61 7 3233 8706 
Meg Morgan +61 7 3233 8582 
Andrew Bukowski +61 7 3233 8592 

Agricultural property

Dan Collins +61 7 3233 8636 
Rodney Bell +61 7 3233 8936  
Brett Heading +61 7 3233 8956
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...It remains unlikely that the new rules 
and the increased scrutiny by FIRB 
will result in many proposed farm 
acquisitions being rejected.



2  FREE TRADE OPPORTUNITIES 

Recent years have seen remarkable growth 
in the trading relationship between India and 
Australia, which is evidenced by the growth 
in two‑way trade from $5.1 billion in 2003 to 
$15.2 billion in 2013. 

Negotiations to conclude a Comprehensive Economic 
Cooperation Agreement (FTA) between Australia and 
India were first launched in May 2011 and there have 
been five rounds of negotiations, the most recent of 
which was held in May 2013. Indian Prime Minister 
Narendra Modi made clear his intentions during the 
Brisbane G20 conference and earlier this year that he 
wanted to finalise an FTA with Australia by the end 
of 2015.

Doing business in India has always meant dealing with 
its Byzantine bureaucracy, which has created a major 
disincentive for foreign companies to invest in India. 
Prime Minister Modi has made it clear that this is one 
area that he plans to address, which he intends to 
achieve by implementing a policy environment that is 
predictable, transparent and fair.

OPPORTUNITIES AHEAD

Principal Indian agricultural exports to Australia include 
tea, rice, cashew nuts and tobacco. Australia’s principal 
agricultural exports to India include wool (for which 
Australia is India’s largest supplier), pulses (particularly 
chickpeas), almonds, paper and paperboard, and in 
previous years, wheat. 

While still small, wine exports from Australia to India 
are increasing, and accounted for 15% of India’s total 
wine imports in 2008.

There are high levels of complementarity in agricultural 
trade between the two countries. These include 
the ability of Australia to meet domestic shortfalls 
in Indian production, agri‑trade opportunities 
and the opportunity to trade seasonal items on a 

Indian Summer
THE NEXT FTA IN THE STARTING HOUSE

continued next page...



counter‑seasonal basis in both directions (which would 
provide consumers with access to high quality fruit and 
vegetables at a lower price year round). 

Mutually advantageous opportunities in the agricultural 
trade relationship are only likely to grow. Due to the 
changing structure of demand, India is likely to become 
a more regular importer of certain food items, some of 
which Australia will be well placed to provide, such as 
high‑value dairy products. 

In addition, as India’s food processing sector continues 
to expand and looks for export opportunities, 
Australian inputs (potentially facilitated under an FTA) 
could become an increasingly important part of India’s 
supply chain.

There are limits, however, to the extent to which 
Australia’s agricultural goods exports to India could 
increase. Australia faces substantial capacity constraints 
due to the limited availability of arable land and water 
as well as having existing agricultural export markets 
that it will need to continue to service. Furthermore, 
Australian agricultural exports are also not likely to 
compete with subsistence farmers in India, and are 
more likely to target distinct niche markets in urban 
high population centres.

In light of the complementary nature of Indian and 
Australian agricultural exports, trade liberalisation 
through an FTA which liberalised tariff and non‑tariff 
barriers would bring significant benefits to both 
countries. Such benefits would be commensurate with 
the level of liberalisation undertaken. 

India’s agriculture sector has seen less growth 
than other parts of the Indian economy. Logistical 
impediments, such as limited supply of cold storage 
and weaknesses in transport infrastructure have 
contributed to high levels of wastage and loss. 

As a major food producer and exporter, Australia has 
developed expertise in a range of agricultural and 
agri‑business services, some of which are already 
being provided in India. In particular, Australian 
agro‑services companies have considerable strength 
in logistics including storage, transport and cold 
chain management. 

Australian firms also deliver services that focus on 
improving yields and productivity of farmers through 
information technology and animal and plant based 
biotechnologies, including in pasture and improved 
animal and plant genetics. Australian services expertise 
could therefore help enhance the export capabilities 
of the Indian agriculture and food industries in a range 
of areas.

For further information please contact: 
Trent Thorne, Special Counsel 
tthorne@mccullough.com.au 
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Trent Thorne

SNAPSHOT OF INDIAN  
AGRICULTURAL SECTOR

 � At 157.35 million hectares, India holds the 
second largest agricultural land globally

 � The sector accounts for 18% per cent of 
India’s GDP

 � India is the largest producer of pulses, tea, 
cashew and jute, and the second largest 
producer of wheat, rice, fruits and vegetables, 
cotton and oilseeds

 � Agriculture is the primary source of livelihood 
for 58% of the country’s population

 � Total food grains production in India reached an 
all‑time high of 259 million tonnes (MT) in FY13

 � The country is among the 10 leading exporters 
of agricultural products in the world, with total 
agricultural exports expanding at a compound 
annual growth rate of 22.3% to US$42.37 billion 
over FY07‑13

 � India is the second largest producer of sugar 
in the world and the government has aimed 
to increase exports from 1.3 MT in 2013 to an 
average of 2 MT in 2014/5

 � Spice exports from India are expected to reach 
US$3 billion by 2016/7

 � India is the largest producer of milk since 1998 
and accounts for about 17% of the world’s milk 
production

 � All the 15 major climates are found in India and 
the country also possesses 45 of the 60 soil 
types in the world



Safe Work Australia is the independent Australian government 
statutory agency that leads the development of policy to 
improve work heath and safety across Australia. Safe Work 
Australia regularly publishes statistics about work related 
fatalities and injuries.  

For those involved in agribusiness (described as covering agriculture, forestry and 
fishing), the current statistics are sobering.  

Fifty worker deaths were recorded in the agribusiness sector for 2014, second only 
to the transport, postal and warehousing industries, and making up over a quarter of 
the Australian total of 186 total worker deaths in 2014.  

This is not a recent phenomenon. Working in agribusiness did not become 
dangerous overnight.  

Reviews of historical data show that in the five year period from 2007-2008, to 
2011-2012, a staggering 294 agriculture, forestry and fishing workers died from 
work related injuries.  This means that the total number of deaths equates to 16.81 
fatalities per 100,000 workers, which is seven times the national rate of 2.29.

The bad news does not stop there, with the rate for serious claims remaining 12.7% 
higher than for all industries, therefore resulting in a significant amount of time off 
work for injured workers. 

Working with vehicles whether, aircraft, cars, trucks, motorcycles or quad bikes, is 
a clear area that requires attention.  The statistics show that working with vehicles 
is the main cause of fatalities in agribusiness, and a significant contributor to 
worker injuries. 

Other areas that require focus, based on the high number of fatalities caused by 
them, include being hit by moving objects, rollover of non‑road vehicles, being 
hit by falling objects, being trapped between stationary and moving objects, 
and drowning.

3  WORK HEALTH AND SAFETY

Safety lessons for Agribusiness 
from workplace statistics
SAFE WORK AUSTRALIA REPORT 30 JANUARY 2015 Cameron Dean

Lessons can and should be learned from this 
alarming information.

continued next page...



Common injuries identified in the data include animal related incidents (including 
body stressing, commonly due to muscular stress suffered from handling sheep) and 
being hit by moving objects (with more than a third of these involving workers being 
hit by animals), closely followed by falls, trips and slips, many of which occurred due 
to falling over on uneven ground in the outdoor environment.

There is no doubt that there is a high level of awareness about the obligations for 
persons conducting a business (including the agribusiness sector) to ensure that 
everything is done, as far as reasonably practicable, to ensure the health and safety 
of workers while at work.

However, the statistics show that that there is a long way to go in the industry. The 
current high levels of fatalities and serious injuries cannot be sustained either on 
a legal or moral basis.  These statistics should serve as a reminder of the dangers 
inherent in many tasks performed while working on the land, and should offer a 
motivator to do more than is currently being done in the sector to manage work 
health and safety.  

Safe Work Australia has recognised the need for action and published their National 
Agriculture Activity Plan 2014-2019 with agribusiness identified as a high priority 
industry worthy of focus.  

The statistical areas highlighted provide guidance about areas known to be of 
concern and require attention, but this does not mean that there can be any 
justification for failing to manage all known risks or hazards.  

Guidance for industry is readily available through Safe Work Australia or through the  
state based regulators.  In Queensland, the Queensland Government publication 
‘Work Health and Safety Laws – Get Ready Guide for Queensland’s Rural Industry’ 
is a good starting point, and additional expert advice can always be sought where 
needed to help meet the challenges faced by industry participants. 

For further information contact: 
Cameron Dean, Partner  
cdean@mccullough.com.au

The bad news does not stop there, with the rate for 
serious claims remaining 12.7% higher than for all 
industries, therefore resulting in a significant amount 
of time off work for injured workers.  
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4  INSURANCE

In our experience, most people hold their insurance broker in a position of blind trust. They believe 
that the policies they pay premiums for each year will cover all of their interests and respond to 
claims, if and when they might arise. The consequence of this can be that insurance covers rarely, if 
ever get reviewed each renewal cycle, and policies if issued, are not read and understood.

This scenario may sound familiar with adjustments or 
changes to insurance policies not anticipated unless 
an adverse claims response is received from an insurer. 
This article highlights some common insurance issues 
which we believe all agribusiness owners should be 
informed about to ensure insurance cover will be 
in place when it’s needed and possible cost savings 
maybe achieved. 

Not all insurance policies and insurance companies 
are the same. There are multiple insurance options 
available and certainly some but not all insurance 
companies are operated well and enjoy favourable 
reputations. The specific issues highlighted in this 
article are of a general nature and may vary between 
the various classes of insurance and cover offered by 
different insurance companies.

INSURANCE DOCUMENTATION

It may seem fundamental, but it is important that 
clients hold the actual insurance policy document, 
including the policy schedule issued by the insurer for 
each class of insurance. Reliance should not be placed 
on insurance broker summaries or premium invoices 
as the only evidence of insurance covers. These 
documents should be updated each year within 1‑2 
months following conclusion of the renewal of each 
policy. Clients are entitled to these documents and if 
they are not provided, they should be requested from 
the broker.

It is important to receive these documents in order 
to check details are correct and cover of assets, 
operations and/or liabilities is adequate. Further, in 
the event of a claim, ready access to these documents 
should avoid delays in addressing and achieving a 
favourable claims outcome. 

Insurance
WILL IT BE THERE WHEN YOU NEED IT?

Diana Masen

continued next page...



INSURED PARTIES

Under most classes of insurance provision is made 
for the policy to be held in a parent company name, 
with cover automatically provided for all subsidiary 
companies and those in which the parent company 
holds and exercises a controlling interest. If the policy 
is held in the name of a corporate entity, insurance 
policies should automatically include cover for 
directors, executives and individuals who conduct 
the business.

If any other parties e.g. financiers, mortgagees, 
landlords, principals etc. impose contractual obligations 
which require their interests to be noted, or the 
more onerous obligation of being a ‘named insured’ 
under insurance policies, such interests are rarely 
automatically accommodated and require insurer 
consideration and consent in writing prior to cover 
being applicable. The policy schedule should include 
details of all parties covered or noted under the policy.

CONTRACTUAL OBLIGATIONS

As a standard condition of most Public and/or Products 
Liability (Liability) Insurance policies, any liability 
which only arises under contract is excluded. This is 
relevant should any contracts require one party to 
indemnify, release and/or hold harmless another party 
with respect to any liability arising in relation to the 
performance of the contract or for breach of contract.

All Liability Insurance policies should respond to any 
liability imposed under the contract which also arises 
at law, for example negligence or statute. Any liability 
obligation which only arises under the contract is 
typically excluded unless insurers have provided their 
consent for cover to apply to the contract which should 
be reflected on the policy schedule.

BUSINESS INTERRUPTION INSURANCE

In our experience, the most overlooked and 
underinsured business exposure is cover for the 
loss of profits/income which may follow disruption 
to a business as a result of property damage to the 
business premises. This class of insurance is referred 
to as Business Interruption (BI) or Consequence Loss 
Insurance and typically forms part of an Industrial 
Special Risks (ISR) or Business Package (Business) policy.

For example, in the event of a fire which damages 
buildings insured under either an ISR or Business policy, 
cover is available under the BI coverage for the loss of 
income/profit as a consequence of the disruption to 
the business resulting from the fire until the pre-loss 
operating capacity is resumed.

The BI policy also offers a variety of additional benefits 
including, for example, the cost of temporarily hiring 
alternative premises, equipment and other ongoing 
business expenses. This cover can often be the 
difference between a business successfully recovering 
for an insured property loss and struggling to resume 
business operations.

CO-INSURANCE/AVERAGE 

Most ISR and Business Policies include a ‘co‑insurance/
average’ clause. The consequence of this clause is 
that in the event of damage to the property insured, if 
the sums insured nominated under the policy do not 
reflect more than 80% of their full replacement value, 
the amount paid by the insurer in the event of loss or 
damage will be proportionally reduced by the same 
amount that the insured value bears to the actual 
replacement value. This clause is applicable in the 
event the amount of the damage exceeds 10% of the 
nominated sum insured.

4  INSURANCE

...the most overlooked and 
underinsured business exposure is 
cover for the loss of profits/income 
which may follow disruption to a 
business as a result of property 
damage to the business premises.
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The impact of this clause is best demonstrated by way 
of example:

Actual replacement value: $1,000,000 
Sum insured: $700,000 
80% of actual replacement value = $800,000

Therefore, if a $500,000 loss occurs, an insurer 
would pay:

$700,000 x $500,000 = $437,500*  
$800,000
*(less any applicable excess)

Therefore, there is an uninsured loss of $62,500.

The consequence of this policy provision in the event of 
a claim could be significant. We therefore recommend 
close scrutiny each year to the sums insured nominated 
under the ISR or Business Policy. Alternatively, and 
more beneficially, the ‘co-insurance/average’ clause 
could be deleted to avoid any adverse impact on the 
amount payable in the event of a claim. If an insurer 
will not delete this clause, we recommend quotations/
cover be sought from an alternative insurer who is 
prepared for this clause to be removed.

INSURANCE POLICY OBLIGATIONS

There are some fundamental obligations imposed 
under all insurance policies which require the prompt 
disclosure of information in order to avoid limiting 
or completely disentitling access to cover. These 
obligations typically include:

�� disclosure of any change in the nature and 
type of interest insured under the policy e.g. 
additional locations/property or any change in the 
business operations,

�� advice of any increase in the risk exposure to 
property e.g. sprinkler systems deactivated or 
storage of hazardous materials,

�� disclosure of any other information which a 
reasonable person would assess as necessary for 
an insurance company to have in order to decide 
whether to offer, issue or maintain the insurance 
cover, and

�� the prompt notification of any claim or potential 
claim which may be made under the policy.

The time frame in which this information must be 
disclosed to insurers may vary between policies but we 
would recommend every reasonable effort be made to 
ensure prompt notification within 14-30 days.

BROKER PLACEMENT AND REMUNERATION

The insurance market is cyclical which can cause 
significant fluctuation in the cost and accessibility of 
cover. Brokers also often have preferences for particular 
insurers and do not voluntarily seek alternative 
quotations as part of the renewal process. While 
we do not advocate that the insurer for each class 
of insurance is changed every renewal, to ensure 
insurance cover and premiums remain competitive, 
we do recommend clients request their brokers seek 

alternative quotations each 2‑3 years as part of the 
renewal process or in the event of an abrupt increase 
in costs.

The form and amount of broker remuneration is not 
always transparent or disclosed in a way typical of other 
professional service providers. Broker remuneration 
is most often derived as commission loaded into 
insurance premiums, the accumulation of which can 
become significant and not necessarily a reflection of 
the work undertaken for provision of the services.

For this reason, we recommend clients seek disclosure 
of the full broker remuneration to evaluate the 
appropriateness of the remuneration, and if possible, 
agree a set annual broker fee which avoids the 
variability of the remuneration which may not equate 
to service. 

CONCLUSION

The issues highlighted in this article reflect those most 
often encountered during our insurance reviews. If 
a more comprehensive review is not possible, we 
recommend clients consider these at a minimum to 
gain an appreciation of the basis elements of their 
insurance arrangements. We would anticipate these 
issues could also present some beneficial cost savings 
for clients.

For more information contact: 
Diana Masen, Special Counsel 
dmasen@mccullough.com.au
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Serena Zipf 
Chief Executive Officer, 

Rocky Point Prawn Farm

5  Q&A

ROCKY POINT PRAWN FARM

Rocky Point Prawn Farm, located 50 kilometres south of Brisbane, is 
a family‑run business with a well‑established kuruma and black tiger 
farm. The farm, which boasts 31 ponds and an annual production 
of about 90 tonnes, exports about 500 kilograms of kuruma prawns 
to Japan five days a week for five months of the year. In addition to 
supplying to restaurants in the main cities in Australia, the Rocky Point 
grown kuruma prawns are available at the world famous Tsukiji market 
in Tokyo for the highly selective Japanese market. 

The Australian prawn farming sector is widely recognised as a world leader in 
environmental management, but there have been few approvals in Queensland for 
new aquaculture projects in recent years. What needs to be done to improve alleged 
community concerns regarding the prawn farming sector? 

There has not been an approval for 13 years despite the massive investment by the 
government and the industry in science and sustainability. The recent Pivot North 
parliamentary inquiry identified the need for streamlining of environmental approvals 
across the three tiers of government. 

The Queensland Competition Authority has recommended an overhaul of the 
regulations to reflect a more co-ordinated effort, however with the change of 
government is it unclear whether the Draft Aquaculture report will be actioned. 

Unfortunately the reality remains that the approval process is guided by the lobby 
groups who have an ideological objection to the industry rather than science.

Q&A
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CSIRO scientists last year confirmed that they have 
cracked the holy grail of aquaculture by developing 
the world’s first fish-free prawn food. Has this product 
filtered through to the market and what impact will it 
have on the aquaculture sector?

The product has not filtered to the market yet. It would 
be fair to say that the industry is currently considering 
alternatives which have been trialled internationally. 
The sector is working with the major retailers to 
provide food from sustainable sources.

The industry has been lobbying for truth in labelling of 
seafood – what progress has been made?

I remember lobbying this issue in Canberra literally 
over 10 years ago. The National Aquaculture Council 
was taken to dinner by the then Minister, whereby we 
experienced this first hand at one of Canberra’s finest 
restaurants. A fish was clearly mislabelled and despite 
our group challenging the chef over its provenance, he 
stood by his claim that it was Australian grown when 
clearly it was not.

It has taken Senator Nick Xenophon to champion 
this for the industry to enable consumers to make an 
informed decision on imported or domestic seafood 
products. I believe restaurant menus should also reflect 
the origin of the seafood so that diners can get what 
they pay for.

The industry hopes that the policing regime is rigorous 
enough to command respect for compliance by the 
food service sector.

Looking over the horizon, what are the issues that 
excite you the most about your industry and Australian 
agribusiness in general?

This industry has been touted as THE growth industry 
in agribusiness for over 20 years. The export potential 
for Australian produce continues to be under‑realised 
as SMEs are still daunted by complexities of exporting.
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